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ABSTRACT 

 

The Insolvency and Bankruptcy Code (IBC), introduced in 2016, significantly transformed 

India’s approach to insolvency, particularly within the real estate sector.This paper examines 

the impact of the Insolvency and Bankruptcy Code (IBC) on India’s real estate sector, 

highlighting the inclusion of homebuyers as financial creditors and key judicial rulings. It 

identifies challenges like conflicts between stakeholders and misuse of the insolvency 

process. The study advocates for sector-specific reforms to improve resolution processes and 

enhance coordination with the Real Estate (Regulation and Development) Act (RERA) to 

ensure balanced, effective insolvency management. 

Keywords:  IBC; real estate; homebuyers; judicial rulings; reforms; RERA. 

                                                                                     
INTRODUCTION 

The enactment of the Insolvency and 

Bankruptcy Code (IBC) in 2016 marked a 

transformative shift in India's insolvency 

regime, establishing a comprehensive legal 

framework to address corporate insolvency 

and bankruptcy. Its impact on the real 

estate sector, one of the most significant 

and complex segments of the Indian 

economy, has been profound. This paper 

seeks to explore the evolution of the IBC, 

its application within the real estate 

industry, and the resultant challenges and 

opportunities. By examining legislative 

developments, judicial interpretations, and 

practical ramifications, this analysis offers 

an in-depth understanding of the IBC's 

influence on real estate and proposes 

potential reforms to address sector-specific 

challenges. 

LEGISLATIVE BACKGROUND AND 

OBJECTIVES OF THE IBC 

The primary objective of the IBC is to 

ensure the timely resolution of 

insolvencies, thereby maximising the value 

of assets and promoting entrepreneurship. 

The Code introduces a creditor-driven 

insolvency process, emphasising the 

principles of transparency, efficiency, and 

creditor primacy. Section 7 of the IBC 

empowers financial creditors to initiate a 

Corporate Insolvency Resolution Process 

(CIRP) against a defaulting debtor, 

marking a significant departure from 

previous insolvency regimes in India, 

which were debtor-friendly and 

characterised by lengthy resolution 

processes. 

The introduction of the IBC was a 

response to the growing need for a robust 

legal mechanism to address the burgeoning 

non-performing assets (NPAs) in the 

banking sector and to enhance the ease of 

doing business in India. The Code seeks to 

resolve insolvencies in a time-bound 

manner, typically within 180 days, with an 

extension of up to 90 days in certain cases. 

This framework aims to provide a clear 

and predictable process for resolving 

financial distress, thereby protecting the 

interests of creditors while also offering a 

chance for the revival of distressed 

enterprises. 
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THE IMPACT OF THE IBC ON THE 

REAL ESTATE SECTOR 

The real estate sector in India is 

characterised by long project timelines, 

substantial capital involvement, and a 

multi-layered stakeholder structure, 

including developers, financial institutions, 

investors, and homebuyers. These 

characteristics make the application of the 

IBC to the sector particularly complex. 

The sector's importance to the economy, 

coupled with its unique challenges, 

necessitates a nuanced approach to 

insolvency resolution. 

One of the most significant amendments to 

the IBC was the inclusion of homebuyers 

as financial creditors under Section 7, as 

introduced by the IBC (Amendment) Act, 

2018. Prior to this amendment, 

homebuyers were often left without 

recourse in insolvency proceedings 

involving defaulting real estate developers, 

leading to widespread grievances. The 

amendment sought to address this 

imbalance by recognizing homebuyers' 

substantial investments in real estate 

projects and granting them the right to 

initiate CIRPs against defaulting 

developers. 

JUDICIAL INTERPRETATIONS AND 

THEIR IMPLICATIONS 

The judicial interpretation of the IBC, 

particularly concerning the real estate 

sector, has played a crucial role in shaping 

its application. The Supreme Court’s 

ruling in Pioneer Urban Land and 

Infrastructure Ltd. v. Union of India, 

(2019) is a landmark case that upheld the 

constitutional validity of the 2018 

amendment, which included homebuyers 

as financial creditors. The Court 

emphasised that the amendment was a 

necessary intervention to protect the 

interests of homebuyers, who often 

represent a significant portion of the 

stakeholders in real estate insolvencies. 

The Court observed: 

"The legislative intent behind including 

homebuyers as financial creditors under 

the IBC is to provide them with an equal 

footing in the insolvency process, given 

their financial stake in the real estate 

projects. This inclusion is aligned with the 

Code’s objectives of ensuring the timely 

resolution of insolvencies and maximizing 

the value of assets." 

This ruling was pivotal in reinforcing the 

rights of homebuyers within the 

insolvency framework. However, it also 

highlighted the challenges of aligning the 

interests of homebuyers with those of 

institutional creditors. Unlike institutional 

creditors, who typically seek to recover 

their investments, homebuyers are often 

more concerned with the completion of 

their homes. This fundamental difference 

in expectations necessitates a careful 

balancing act within the insolvency 

resolution process. 

In the Jaypee Infratech Ltd. (2018), the 

complexities of applying the IBC to the 

real estate sector were starkly evident. The 

insolvency proceedings involved a 

significant number of homebuyers and 

several unfinished projects, leading to 

extended litigation and multiple rounds of 

bidding. The case underscored the need for 

sector-specific considerations within the 

IBC framework, particularly in relation to 

the unique challenges faced by 

homebuyers. 
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Similarly, in the Amrapali Group Case 

(2019), the Supreme Court had to 

intervene to protect the interests of 

homebuyers who were affected by 

mismanagement of funds and incomplete 

real estate projects. The Court appointed a 

receiver to oversee the completion of these 

projects, ensuring that the interests of the 

homebuyers were safeguarded. This case 

highlighted the potential for misuse of the 

insolvency process by developers and the 

necessity for judicial intervention to 

protect vulnerable stakeholders. 

The case of Chitra Sharma & Ors. v. 

Union of India & Ors. (2017) further 

illustrates the evolving judicial approach to 

real estate insolvencies under the IBC. The 

Supreme Court recognized the distinct 

interests of homebuyers, distinguishing 

them from institutional creditors and 

ensuring their representation in the 

Committee of Creditors (CoC). This 

decision established a legal framework for 

the inclusion of homebuyers in the CoC, 

giving them a voice in the resolution 

process. 

Case  Name Year Key Issues Judicial Interpretation Impact on Real Estate 

Sector 

Pioneer Urban 

Land and 

Infrastructure 

Ltd. v. Union of 

India 

2019 Inclusion of 

homebuyers as 

financial creditors 

under the IBC. 

Upheld the constitutional 

validity of the 2018 

amendment, emphasising 

that homebuyers are 

entitled to the same 

protections as financial 

creditors 

Strengthened the position 

of homebuyers in 

insolvency proceedings, 

ensuring they have a 

significant role in the 

resolution process 

Jaypee Infratech 

Ltd. Insolvency 

Proceedings 

2018 Multiple 

stakeholders, 

including a large 

number of 

homebuyers, 

involved in an 

ongoing real estate 

project. 

The Supreme Court 

intervened to protect the 

interests of homebuyers, 

ensuring that the resolution 

process considers the 

completion of the project 

as a priority. 

The case set a precedent 

for prioritising project 

completion over 

liquidation in certain 

circumstances 
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Amrapali Group 

Case 

2019 Mismanagement of 

funds and incomplete 

real estate projects, 

affecting numerous 

homebuyers. 

The Court appointed a 

receiver to oversee the 

completion of projects, 

ensuring that homebuyers’ 

interests were safeguarded. 

Highlighted the potential 

for misuse of the 

insolvency process by 

developers and the 

necessity for judicial 

intervention to protect 

homebuyers. 

Chitra Sharma 

& Ors. v. Union 

of India & Ors. 

2017 The inclusion of 

homebuyers as a 

separate class of 

creditors in the CIRP. 

The Supreme Court 

recognized the distinct 

interests of homebuyers, 

distinguishing them from 

institutional creditors and 

ensuring their 

representation in the CoC. 

Established a legal 

framework for the 

inclusion of homebuyers 

in the CoC, giving them a 

voice in the resolution 

process. 

Real Estate 

(Regulation and 

Development) 

Act, 2016 

(RERA) 

2016 Interface between 

RERA and IBC in 

cases where real 

estate developers 

default 

The courts clarified that 

RERA and IBC operate in 

different spheres and can 

coexist. 

Ensured that the 

protections under RERA 

did not limit the recourse 

available to homebuyers 

under the IBC, providing 

them with multiple 

avenues for redress.  

Table 1: Key Judicial Cases and Their Impact on the Real Estate Sector Under the IBC 

CHALLENGES IN THE 

APPLICATION OF THE IBC TO 

REAL ESTATE 

The application of the IBC to the real 

estate sector has surfaced several 

challenges. The inclusion of homebuyers 

as financial creditors, while a positive step 

towards protecting their interests, has also 

introduced complexities into the 

insolvency resolution process. The 

alignment of homebuyers with institutional 

creditors creates potential conflicts, given 

the divergent interests of these 

stakeholders. 

Moreover, the real estate sector’s inherent 

characteristics, such as long project 

timelines and the involvement of multiple 

stakeholders, complicate the resolution 

process. The CIRP, designed to be 

completed within 180 days, is often 

insufficient to address the complexities of 

real estate insolvencies, leading to delays 

and extended litigation. The case of 

Amrapali Group (2019) further illustrates 

these challenges, where protracted legal 

battles and multiple judicial interventions 

were necessary to protect the interests of 

thousands of homebuyers. The delays in 

the resolution process have significant 

implications, not only for the stakeholders 
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involved but also for the broader real 

estate market and the economy as a whole. 

Another critical challenge is the potential 

misuse of the insolvency process by 

various stakeholders. Developers may 

sometimes use insolvency proceedings 

strategically to delay or avoid fulfilling 

their obligations to homebuyers. This 

misuse undermines the fundamental 

objectives of the IBC and highlights the 

need for more robust safeguards within the 

Code to prevent such practices. 

The ambiguity surrounding the status of 

different types of creditors within the real 

estate sector also poses challenges. For 

example, the distinction between secured 

and unsecured creditors can create 

conflicts in the resolution process. 

Homebuyers, despite being recognized as 

financial creditors, often find themselves 

in a weaker position compared to secured 

creditors like banks and financial 

institutions, particularly when it comes to 

the distribution of assets in liquidation 

scenarios. 

SECTOR-SPECIFIC REFORMS: THE 

NEED FOR TAILORED SOLUTIONS 

Given the unique challenges faced by the 

real estate sector, there is a growing 

consensus among scholars, legal 

practitioners, and industry stakeholders 

that the IBC requires sector-specific 

reforms to enhance its efficacy. These 

reforms could include the development of 

expedited resolution processes tailored to 

the real estate sector, which would help 

address the long project timelines and 

complex stakeholder structures inherent in 

the industry. 

One potential reform could be the 

introduction of a specialised framework 

within the IBC for real estate insolvencies. 

This framework could include provisions 

for the prioritisation of project completion 

over asset liquidation, reflecting the 

primary concern of homebuyers. Such a 

framework could also incorporate 

mechanisms for enhanced transparency 

and accountability in the management of 

real estate projects under insolvency, 

ensuring that the rights of homebuyers and 

other stakeholders are adequately 

protected. 

Additionally, the IBC could benefit from 

clearer guidelines on the classification and 

treatment of different types of creditors 

within the real estate sector. This would 

help resolve ambiguities and reduce 

conflicts in the resolution process, 

facilitating a more equitable distribution of 

assets among creditors. 

THE ROLE OF REGULATORY 

BODIES AND GOVERNMENT 

INTERVENTIONS 

The role of regulatory bodies and 

government interventions in the 

application of the IBC to the real estate 

sector is also significant. The Real Estate 

(Regulation and Development) Act, 2016 

(RERA), plays a crucial role in regulating 

real estate projects and protecting the 

interests of homebuyers. However, the 

interplay between RERA and the IBC has 

raised questions about the jurisdictional 

overlap between these two regulatory 

frameworks. 

In Pioneer Urban Land and Infrastructure 

Ltd. v. Union of India (2019), The 

Supreme Court clarified that the remedies 

available to homebuyers under RERA do 

not bar them from seeking relief under the 

IBC. The Court held: 
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"RERA and the IBC operate in different 

spheres, and the rights conferred on 

homebuyers under RERA are independent 

of their rights under the IBC. The two 

statutes must be harmoniously construed 

to ensure that the legislative intent behind 

both laws is fulfilled." 

This interpretation underscores the 

complementary relationship between 

RERA and the IBC, with both frameworks 

working together to protect homebuyers' 

interests and ensure the timely completion 

of real estate projects. However, the 

practical implementation of this 

relationship requires careful coordination 

between regulatory bodies to avoid 

conflicting directives and ensure that 

insolvency proceedings under the IBC do 

not undermine the protective measures 

established under RERA. 

Government interventions can also play a 

pivotal role in addressing the challenges 

faced by the real estate sector under the 

IBC. For instance, the establishment of a 

specialised distress fund to support the 

completion of stalled real estate projects 

could provide much-needed relief to 

homebuyers and other stakeholders. Such 

initiatives would complement the IBC’s 

objectives by promoting the revival of 

distressed projects rather than their 

liquidation, thereby preserving value and 

protecting stakeholders' interests. 

THE IMPACT ON THE REAL 

ESTATE MARKET AND ECONOMY 

The IBC’s impact on the real estate sector 

extends beyond individual insolvency 

cases, influencing the broader real estate 

market and the economy. The inclusion of 

homebuyers as financial creditors has led 

to greater scrutiny of real estate 

developers' financial practices, promoting 

increased transparency and accountability 

within the industry. This shift has the 

potential to enhance investor confidence in 

the real estate market, attracting both 

domestic and foreign investments. 

Moreover, the IBC’s emphasis on timely 

resolution and the protection of creditors’ 

rights contributes to the overall health of 

the financial system. By providing a clear 

and efficient mechanism for addressing 

insolvencies, the IBC helps mitigate the 

risk of contagion from distressed real 

estate projects to the banking sector, 

thereby enhancing financial stability. 

However, the IBC’s impact on the real 

estate market is not without its challenges. 

The increased use of insolvency 

proceedings in the real estate sector has led 

to a rise in litigation, with developers and 

homebuyers frequently resorting to legal 

action to resolve disputes. This litigation 

has contributed to delays in the resolution 

process, undermining the IBC’s objective 

of timely insolvency resolution. 

Furthermore, the application of the IBC to 

the real estate sector has led to a tightening 

of credit conditions for real estate 

developers, as lenders become more 

cautious in their lending practices. While 

this has had the positive effect of 

encouraging more prudent financial 

management among developers, it has also 

led to a slowdown in new project launches 

and an increase in the cost of borrowing 

for real estate companies. 

CONCLUSION 

The Insolvency and Bankruptcy Code, 

2016, represents a landmark reform in 

India’s legal and economic landscape, with 

profound implications for the real estate 

sector. The inclusion of homebuyers as 
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financial creditors and the judiciary’s role 

in interpreting these provisions have 

highlighted the dynamic nature of the IBC 

and its ability to adapt to the evolving 

needs of the industry. 

However, the application of the IBC to the 

real estate sector has also surfaced 

significant challenges, including the 

complexities of aligning the interests of 

diverse stakeholders, the potential misuse 

of the insolvency process, and the need for 

sector-specific reforms. Addressing these 

challenges requires a holistic approach that 

incorporates legislative refinement, 

judicial oversight, regulatory coordination, 

and government intervention. 

As the IBC continues to evolve, it is 

essential that its framework remains 

responsive to the unique characteristics of 

the real estate sector. The development of 

sector-specific guidelines, the introduction 

of specialised resolution processes, and the 

establishment of clear regulatory 

frameworks will be crucial in ensuring that 

the IBC effectively balances the interests 

of all stakeholders and promotes a robust 

and fair insolvency resolution framework 

for the real estate industry. 

Ultimately, the success of the IBC in the 

real estate sector will depend on its ability 

to adapt to the sector’s complexities while 

maintaining its core principles of 

efficiency, transparency, and creditor 

primacy. By continuing to refine and 

strengthen the IBC’s provisions, India can 

ensure that its insolvency framework 

remains a powerful tool for promoting 

economic growth, financial stability, and 

the protection of stakeholders’ rights in the 

real estate sector and beyond. 
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